DOI 10.31489/2022HPh2/301-308

UDC 167.6+340.12

V.A. Turlayev’, B.1. Karipbayev

Karagandy University of the name of academician E.A. Buketov, Kazakhstan
(E-mail: vlad-turlaev@mail.ru; karipbaev@mail.ru)

Legal reality: due and existing in law (socio-philosophical analysis)

The article demonstrates the reflection problems in the law of due and existing as legal reality components.
The justice concept as a legal category is revealed in the moral assessment context in law and legal regulation
in the present and the future. The research purpose is to generalize scientific knowledge and theories that re-
veal the due and existing law as legal reality factors. By using general and special research methods, the anal-
ysis and generalization of scientific material are carried out, consideration of various approaches to under-
standing justice in law and identifying the role of justice in understanding what exists and should be in law.
The article illustrates and considers different points of view and scientific positions of scientists-philosophers
and theoreticians-jurists in the research field of the correlation problems of “due” and “existing” in the mod-
ern society law in the formation context of legal reality. The research result is the consideration of the due
and existing in law as phenomena that determine legal reality as legal reality in combination with political re-
ality and social justice, which acts as the main criterion that determines the essence and social law purpose.
Justice is considered the main condition for the existence of modern society and the state. The problems of
defining the basic legal justice principles as social justice part, designed to ensure the recognition of law and
legal regulation as the main values of the modern legal society, are highlighted. Through legal justice, an un-
derstanding of the “proper” and “existing” in law is formed, which constitutes legal reality as a philosophical
and legal phenomenon.

Keywords: legal reality, legal validity, justice, due, existing, sphere of law, definition problems, legal catego-
ry.

Introduction

In modern conditions, the contradictions between the expected future in the field of legal regulation and
reality are becoming more and more aggravated because of the education level, legal culture, the media and
information in social networks. These information sources form the social reality, which reflects the socie-
ty’s ideas about the “due” and “existing” in the law. Such ideas are formed in society based on the entire in-
formation sources set, defining the social development paradigm from the worst to the best. The reason of
these ideas is the progressive society development, aimed at ever greater provision of the needs and interests
of society and the individual. All this is caused by people’s ideas about justice, moral standards, and other
social values, which are the main criterion for determining the progressiveness of social development, the
approach of the desired future. Despite the fact that the modern development paradigm as a whole is deter-
mined by the human rights theory, the theory of the legal state and civil society, which define the individual
rights development as a systematic human capabilities expansion, the existing legal reality reveals the prob-
lem of the discrepancy between the declared legal values and their implementation in everyday life. The so-
cial capabilities of the individual are determined by moral standards, while it is the morality norms that form
claims for the development of the individual capabilities, which must be implemented in legal form. On this
basis, political consciousness is formed, which should express the legal development goals, which constitutes
a legal reality, reflecting the future law development. Since each person, having to some extent political and
legal consciousness, represents a certain version of the future, it is necessary to state the variance of legal
reality, which reflects individual and group ideas about the future development of law. At the same time, op-
portunities in the legal sphere are understood as human and civil rights, and not only enshrined in legal form,
but also as opportunities to be enshrined in legal form in the future. For instance, these are expectations and
claims to improve the property situation of pensioners, the disabled, people working in dangerous conditions,
teachers, doctors, people in difficult life situations, and other social strata who need additional protection of
property and non-property rights and legitimate interests. These claims are actively discussed in social net-
works, thereby forming ideas about the “due” in the law, which the state must implement through legislative
consolidation and implementation in practice. It should be noted that dissatisfaction with the implementation
grade of the expected results in securing claims for various material benefits and the human rights expansion,
as a rule, does not depend on the implementation grade of these claims, but depends on the development lev-
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el of civil society institutions and ideas about “due”. The formation of due in law is the awareness result in
groups of individuals’ needs and the whole society, by discussing them in the media, including social net-
works, public opinion is formed, being an integral legal reality part. An understanding of justice plays a huge
role in the “due” and “existing” formation in law. Justice, as the cornerstone of the law development in so-
ciety, consistently acts as a goal, means and result, bringing closer social ideas about what is “due”. At the
same time, the “existing” in law is also evaluated by society from the justice position, as a social category,
embodying the law essence, as a cash justice embodiment. It should be noted that modern society lives in
complication of social relations conditions, which implies a legal regulation complication and an increase in
not only rights, but also obligations, which implies the new approaches emergence to understanding justice,
while social justice new types or new approaches to understanding legal justice. An important aspect of the
legal reality development is the continuous legal regulation expansion, the new approaches emergence to
legal regulation, the trend towards the expansion of legal regulation entails an expansion of the legal liability
scope, which should lead to an increase in offenders. The bills being developed, along with the public rela-
tions legal regulation, involve the new duties and legal liability introduction for their failure to comply. This
trend allows us to talk about the continuous change in legal reality. The legal reality development is currently
due to the transformation of the justice understanding, the understanding of which is determined by the mod-
ern society needs and interests. At the same time, classical social values, considered as universally recog-
nized human values: freedom, property, movement freedom, the right to privacy, banking secrecy, corre-
spondence and negotiations secrecy, the right to personal and family secrets, are also adjusted based on the
understanding of justice in a particular historical society. In modern conditions, these and other legal values
are being revised by politicians and some jurists and society part, who put forward ideas about limiting indi-
vidual rights and revising legal principles in order to ensure public safety, public health, public morality. At
present, it is necessary to intensify the discussion in legal and philosophical science as to whether these fac-
tors are prerequisites for the new paradigm emergence for the legal reality development based on law,
formed on new legal regulation principles, or whether existing legal values will retain their significance for
the further law development in the modern, global world.

Experimental

The research implementation on the changing the paradigm problem of legal development is based on
the general scientific and private scientific research methods used, which made it possible to reveal an under-
standing of the legal values and legal principles that currently exist and the principles and values that are
emerging on the modern global problems basis. During the study, general philosophical and especially legal
methods of legal acts research, information from the media and official sources were used. The dialectical
cognition method is used as the main method. As for general scientific methods, induction and deduction,
analysis and synthesis, system, structural-functional, anthropological methods are used. When drawing con-
clusions, cognition legal methods of political and legal phenomena were used — this is a comparative legal
method, formal legal, and other scientific knowledge methods. During the various points of view investiga-
tion as a legal reality factor, the historicism method was applied, through which social values of a legal na-
ture were identified. Through comparative analysis and synthesis of the main and secondary features in the
main socio-legal categories, the correlation of the philosophical and legal concepts of “public good”, “social
justice”, justice as a legal category and “legal reality” is revealed. Using the methods of induction and deduc-
tion, the essential purpose of the broadest legal categories “common good”, “justice” is designated. With sys-
temic and structural-functional methods support, the correlation of the categories “due in law”, “things in
law”, “legal reality” is considered. By using the comparative-legal method and the formal-legal method, the
interaction and all elements relationship of social reality with legal reality are revealed.

Results

The law development is carried out continuously, the vectors and this development directions are de-
termined by the needs and interests of modern society and are expressed through the policy in the law (legal
policy). The due and the existent as philosophical categories express the right dichotomy of the present (legal
reality) and the right of the desired (legal and moral principles and ideals developed by society). The discus-
sion about “existent” and “due”, in essence, is the driving force behind the whole society development and
particularly legal reality. The social necessities research, their comprehension and transformation into public
interests are carried out by the political system of society, the higher the level of development of the political
system, the more social strata it covers, the more needs it reveals, the more due will be implemented in law.
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However, this democratic approach does not guarantee that the right decision will be made in any given situ-
ation, since the majority is not always right. This is due to the level of science, culture, moral values, and
other factors that influence the adoption of a socially important decision.

The study pointed out that the values recognized by the social majority on a global scale are becoming
increasingly important, which should include generally recognized values that are expressed in the form of
universal human rights. These rights are enshrined in international acts, agreements, declarations and con-
ventions, but it should be noted that international customs and international doctrines are important. Interna-
tional customs and international doctrines are not considered by Kazakh law as sources, however, these cus-
toms and doctrines have their regulatory relation to international relations. At the same time, the national law
development is conditioned by the international law principles, which includes, along with legal norms, doc-
trines and customs. Doctrines and customs are full sources of law in the Anglo-American legal family, in the
religious family and customary law, and partly in the Romano-Germanic legal family. This aspect causes a
certain difficulty in understanding the law sphere and legal phenomena, since political acts that have a regu-
latory impact on social relations in the Romano-Germanic family do not traditionally belong to legal acts.
Despite they carry out a regulatory impact on public relations and vice versa, the norms that do not regulate
public relations, but are contained in legislative acts, are considered legal norms. Thus, in their form and con-
tent, legal norms do not coincide with the category of “legislation”, while social ideals are expressed through
legislation, creating regulatory conditions for their practical implementation.

The Constitution of the Republic of Kazakhstan enshrines the “common good” in the “public good”
form. Article 6 of the Constitution of Kazakhstan establishes the provision that property obliges the use of it
must simultaneously serve the public good [1; 3]. These provisions are detailed in Article 188 of the General
Part of the Civil Code of the Republic of Kazakhstan. This article establishes the provisions that “The exer-
cise by the owner of his powers should not violate the rights and legally protected interests of other persons
and the state. Violation of rights and legitimate interests may find expression, along with other forms, in the
abuse by the monopoly owner or other dominant position. The owner is obliged to take measures to prevent
damage to the citizens’ health and the environment, which may be caused in his rights exercise” [2; 98]. It
seems that the constitutional “public good” concept needs further development and interpretation. The con-
cept interpretation should be carried out through the implementation of the general justice theory in the field
of law-making practice. Justice as a legal concept is used in Article 5 of the Civil Code of the Republic of
Kazakhstan in the context of the good faith requirements, reasonableness and fairness, as well as in Article 8
of the Civil Code, good faith, reasonableness and justice are fixed [2; 102]. The Criminal Code of the Repub-
lic of Kazakhstan enshrined the “social justice” concept, which is used in the disclosing the goals context of
the punishment application, this is the social justice restoration, the convict correction, the illegal behavior
prevention [3; 4]. Further concepts of “public good”, “social justice”, “justice” development enshrined in
legislation and requiring their own interpretation, which reflects the dichotomy of “existent” and “due” in
Kazakhstan law.

New problems and challenges imply a revision of generally recognized values and ideals that define law
as such. This is clearly seen in the revision of the universal humanity values, which are reflected in the uni-
versal human rights. This process reflects the justice transformation on a global scale, as a global concept
developed by the world community led by leading countries. Accordingly, one can single out the justice un-
derstanding as a universal value on a global scale and justice as a moral values set determined by the devel-
opment rate of a particular historical society. At the same time, it is possible to single out the legal justice
category as a social justice type, taking into account the legal principles peculiarities, legal understanding
and legal consciousness.

In the scientific literature, social values are considered in two planes, the ideal and reality, which corre-
sponds to the “due” and “existent” philosophical categories. The ideal is what is defined as “due”, and reality
as “existing”, that is, in the principles and rules form that people use in their lives. At the same time, the jus-
tice category is considered a criterion for the development path correctness. Subsequently, the legal reality
development is closely related to the political reality concept, which mediates the understanding of the “due”
in law. Based on this, the “legal reality” category can include the political reality category, which is designed
to reflect reality in the possible and desired law sphere. In addition, all elements of the objective (material)
world that provide legal relations and people’s subjective ideas about law, expressed in the legal society cul-
ture, can be included in the legal reality.

It is necessary to point out the directions of the legal reality formation, which we include: social expec-
tations from law — the implementation social justice and legal justice principles that characterize what is
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and should be in law. The justice idea, realized in law, should be fixed in legal science as a “legal justice”
category. In essence, this category covers all other law and legal categories principles that define the law es-
sence. At the same time, legal principles expressed in the human rights idea act as an international category
reflecting the universality of this category and cultural relativism in national law, reflecting the justice under-
standing based on national cultural traditions. Accordingly, such a national and international symbiosis, uni-
versal and culturally isolated, legal and political, constitutes the essential and proper in law, emphasizing the
continuity of social and legal development from the past to the future, which allows us to consider legal re-
ality as a factors set that make up a dialectically developing phenomenon. On the other hand, the legal reality
is contained in the consciousness that exists at the present time, in which there are ideas about the legal reali-
ty, legal life and legal culture that existed in the past, forming ideas about the “existent” and “due”.

The ideas of due and existing in law are most fully reflected in the Legal Policy Concept of the Repub-
lic of Kazakhstan until 2030, which is a document of the State Planning System that determines priority are-
as for the national law development, law enforcement and judicial systems, foreign policy and foreign eco-
nomic activity, as well as legal education and legal propaganda. Based on the need to form due in law based
on the largest possible opinions number, Kazakhstan has developed the “Listening State” Concept. This con-
cept determines the need to create more dialogue platforms to involve citizens and organizations in the de-
veloping and discussing regulatory legal acts process. The Legal Policy Concept notes that, in light of this, it
is important to develop additional mechanisms that ensure the procedure for developing transparency and
considering draft regulatory legal acts, as well as allowing citizens to really take part in the policy formation
being pursued [4; 1]. Accordingly, on the justice theory basis, a “common good” understanding as a value of
modern Kazakhstan society is developing, defining the legal reality formation as a dichotomy of what exist-
ing and what is due.

Discussion

The legal reality research is based on the various approaches consideration to the understanding of “ex-
istent” and “due” in law, while these categories are expressed through the justice” category. T. Shiktybaev
notes that “the main difference between positive law and existing law, as the difference between natural law
and proper law, consists in the place of the state in a particular theory”, this author notes that depending on
the approach to understanding the state, the due and existing in law are determined [5; 1-2]. It is the state that
acts as a body that forms and regulates law, through lawmaking the state creates new legal norms and im-
proves existing ones. At the same time, the state must consider the role of other social regulators that com-
plement legal regulation and, as a rule, predetermine the positive law development direction. It should be
noted that the due and existing questions have been studied by philosophers since ancient times. The general-
ly recognized philosopher is Aristotle, whose teaching reveals the role and human virtues significance, the
main of which is considered justice.

The justice theme is revealed in the Nicomachean Ethics, in which Aristotle determines the understand-
ing and implementing justice problems in the slave-owning society context, developing general principles for
understanding justice [6; 48]. In modern justice research, the unsatisfactory state of the justice general theory
is noted, that is, “the normative justification for due equality or inequality in the objective distribution rela-
tions, exchange and retribution. In this case, two general theories of justice main types are distinguished:
egalitarian and hierarchical justice” [7; 90]. Hierarchical justice is presented in the social Plato utopia, and
egalitarian justice based on the democracy ideas in a bourgeois society is revealed in the works of J. Locke.
Hierarchical justice presupposes the existence of different strata inequality, which is manifested in the Aris-
totle philosophy. Egalitarian justice is based on the all members of society equality as a basic principle from
which exceptions can be made. In this case, the inequality is due to the guilt presumption, which must be
justified. John Rawls devoted his research to the distributive justice theory (Rawls J. A Justice Theory,
1971). The exchange justice theory was developed by Robert Nozick (Nozick R. Anarchy, State and Utopia,
1974), Friedrich Hayek (Hayek F. The Constitution of Liberty, 1960), David Gautier (Gothier D. Morals by
agreement, 1986). In the retributive justice theory, the main studies were made by the following authors:
Herbert Hart (Hart H. The concept of Law, 1961), Feinberg (Feinberg H. Doing and Deserving Princeton,
1970) [7; 115]. Modern authors consider the general justice theory in the modern realities context, while
concluding that modern society, in particular Russian society, should be attributed to the oligarchy [7; 112],
which in principle is also characteristic of Kazakhstan. For all justice theories, such a society cannot be just,
since it is based on friendship of a lower order (friendship for the base goals achievement, in which offerings
are the main political force). At the same time, the excessive the rich and the poor polarization, the middle
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class absence, the political power belonging not the best society representatives, the public posts distribution
not according to merit, but according to other criteria (personal loyalty, family ties, bribes), the absence of
the equality principle in the economic sphere, non-compliance the proportionality principle in retribution (in
particular, in the criminals punishment). There is also a violation of such principles of justice as demonstrat-
ing one’s property superiority, which Aristotle called “hubris”, as well as the virtuous rulers absence and the
effective laws absence that should not allow officials to profit [7; 113]. Thus, these problems in modern
times are revealed through the general justice theory use in the modern realities analysis. It should be noted
that the problems in the sphere of the justice implementation in society are from legal nature, since it is law
that is called upon to embody the justice principles in practical life, since through law these principles can be
implemented in society.

Based on the Aristotle philosophy analysis, modern researchers conclude that the “state idea” should be
justice, acting as a source of the “common good” [7; 112]. Under the “common good”, in accordance with
the Aristotle philosophy, we mean a just society that exists on the following principles basis: “According to
the laws in private matters, everyone has equal rights; as for respect, in public affairs the advantage is given
according to how famous each one is in this or that respect, not by virtue in the any party support, but by
ability. Also, a person who is able to benefit the state is never deprived opportunity because of poverty, due
to position insignificance. We also take care about public affairs, as befits free citizens, and in everyday rela-
tions we do not distrust each other, we do not resent against another if he does as he likes, we do not express
annoyance, though harmless, but still unpleasant for outside observer. Sociable without any importunity in
private relations, we avoid illegality in public affairs, mainly from a fear: we obey both the persons in power
at the moment and the laws, especially those that are issued in defense of the offended, and those albeit un-
written ones, the non-fulfilment of which brings shame on the perpetrators recognized by all” [8; 231-214].
Accordingly, the justice in law concept development, the justice introduction into law enforcement practice
and social relations is required. It is necessary to study the public good category, while “good” is considered
as one of the most important axiological categories, expressing the state of realized being as the ultimate
human aspirations goal. The good, considered as the evil absence, has its roots in the Thomas Aquinas phi-
losophy, who reveals the “common good” concept. Thomas Aquinas linked the doctrine of the common good
with Avristotle's justice doctrine. It should be noted that Kazakh researchers revealed the common good idea
in the Abu Nasr Al-Farabi, al Kindi, ibn Sina works, and other East scientists. The good category in the Abu
Nasr Al-Farabi philosophy is “an ontological category, which has an equivalent meaning with such catego-
ries as reason, perfection and happiness, since it is meaningfully reduced to the metaphysical universe es-
sence, the implementation of which is the common good. At the same time, it is noted that the Christian love
ethics for one's neighbor obviously contains the public good principle” [9; 11]. Accordingly, the concept of
the good investigation in philosophers’ works is necessary to develop the good concept in jurisprudence to
develop a modern legal and political society.

The justice investigation in law is devoted to the work of V.V. Bulgakova, who notes that natural law
covers moral and legal values, that is a necessary condition for the normal human society functioning. The
justice provides idea for the priority universal human values recognition over all others, while it is argued
that the normative justice definition is impossible, since it can be expressed through different categories and
concepts, sometimes incompatible. Justice as a law principle is a proportionality criterion, social relations
evaluation [10; 9]. The research by T.Kh. Gafarov argues that the relationship between what is and what
should be in legal reality has not been sufficiently studied and a philosophical relationship analysis is needed.
The existent and the due are considered as immanent constituent legal reality components, which in their
interaction form the legal culture. The author notes that “the ontological legal reality foundations are mani-
fested by the existent and the due, two interrelated and non-existent components, the interaction nature of
which determines the qualitative state level, i.e. legal culture. The existent correlates with the existential le-
gal reality foundations, and the due — with the ideal ones, which means that legal reality is a dialectical uni-
ty of these two foundations” [11; 10]. In studies devoted to the common good, a connection is established
between the understanding law paradigm that prevails in the public mind and the temporal characteristics of
the generally common good accepted ideal. This research reveals the personality view the time essence im-
portance, which is a priority for socio-philosophical research, which, emphasizing the time incalculability
and the strict impossibility planning when putting forward models of the future, emphasizes the paradoxical
relativity and immutability combination of the “common good” ideals. Based on the two most influential
paradigms analysis in legal naturalism understanding and the “revived natural law” school, it is concluded
that naturalism puts the law at the forefront as an eternally existing dogma, acting as a criterion for social
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goal-setting. The “reborn natural law” concept focuses on the “eternal law with changing content” idea,
which is progressing in history and acts as “overtime” phenomenon and justice criterion. At the same time,
the protective-dogmatic law specificity, based on property relations, and the relative nature of strict law, as-
sociated with the historical forms variability of legal consciousness and ideas about justice, are revealed. The
concepts of the “common good” and their typology analysis, which includes “the social ideals division into
holistic and individualistic ones, the difference of which lies in the fact that the former are focused on finding
the eternal, unchanging laws of the divine creation plan or “the natural nature of man” and building on based
on the dogmatic image of the “common good”. The latter, denying the dictate of the eternal over the tem-
poral, are aimed at achieving a balance between the interests of society and the rights of the individual. At
the same time, the essence of “law and order” is revealed as a temporal method of social goal-setting, which
opposes the trend of total planning of the future, introduces an moderate relativization element of the justice
value and, based on the “natural law with changing content” scheme, acts as a condition for the possibility of
common good any images the that do not contradict the meaning strict law [12; 9, 10]. Thus, from different
angles and on the different approaches basis, the existent and due in the law of those who form the legal real-
ity are studied, through the justice implementation and the public good achievement.

Conclusions

Considering the legal reality in the dichotomy of “due” and “existent” context, reflection problem in
law and fixing in the legislation of the justice concept is revealed. Justice, being a morality category, prede-
termines the main directions of the legal reality formation, while the “justice” concept enshrined in legisla-
tion is a legal concept that requires its disclosure. Considering the category “justice” as a legal category, it
should be noted that correlating as a generic and specific concept, it is necessary to use the term “legal jus-
tice” based on a set of general law principles, and distinguishing “legal justice” from the “justice” generic
concept.

Consideration of “due” and “existing” in law leads to the need to develop the constitutional “public
good” concept, which requires its development. It seems necessary to implement the official interpretation of
Article 6 of the Constitution of the Republic of Kazakhstan “Property obliges, the use of it must simultane-
ously serve the public good” [1; 3]. The constitutional norm can be given the following interpretation: A
public good is a good (public benefit is a positive, beneficial effect or result) that is consumed collectively.
The main public good features are universality, accessibility, utility, indivisibility, non-rivalry in consump-
tion. It is necessary to single out a public good, a private good, and a mixed good, while determining their
legal nature. For example, it seems important to use the funds of the public social fund “Qazaqstan halqyna”
(People of Kazakhstan), created on behalf of the President of Kazakhstan Kasym-Jomart Tokayev [13; 1],
not for private or mixed benefit, but for the public good.

Ensuring the public good should become the modern state main goal, while the public good following
types can be cited as the main examples: security, legal justice, legal equality, equal access to benefits and
public nature resources, person and property legal protection, and other public good. At the same time, the
state itself is a public good, since it was created to implement modern ideas about justice and the public good
through law in public relations. Along with the state, non-state institutions also provide the public good: pub-
lic organizations, various foundations, citizens and their associations, private entrepreneurs, commercial and
non-profit organizations, and other legal and public relations subjects. In this process, the state acts as a co-
ordinating and organizing body, which is called upon to implement the ideas of justice and the public good.
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B.A. Typnaes, b.1. Kapuntaes

KyYKBIKTBIK HIBIHANBLIBIK: KYKBIKTAFbI MiHAETTLIIK
JKOHE MOHAIK (dJ1eyMeTTiK-(pui1ocopusaiabIK Tanaay)

Makanazia KYKbIKTBIK IIBIHAHBUIBIKTBIH KYpaMaac 0eiri peTiHaeri KYKBIKTaFbl MiHICTTUTIK XKOHE MOHIIIKTIH
KepiHic Taby Mocemnenepi KapacTBIPBUIFaH. OIUIETTUIIK YFBIMBI Kazipri jKoHEe OOJAlIaKTarbl KYKBIKTHI
MOpaNbAbIK Oaranay JXoHE KYKBIKTBIK PETTey TYPFBICBIHAH KYKBIKTBIK KATErOpusl PETiHAE AIlbUIFaH.
3epTTeymiH MakcaTbl — KYKBIKTBHIK LIBIHAWBUIBIKTBIH (aKTOpIapbl PETiHAE KYKBIKTAFbl MIHIACTTLTIK JKOHE
MOHJIKTI aIaThIH FHUTBIMHU O1TiM MEH TeOpHUsUIapbl )KUHAKTAY. 3epTTEYIiH JKaIbl )KOHE apHAbl 9iCTepiH
KOJIIaHA OTBIPHII, FRUIBIMH MaTepHaIbl TAAY JKOHE KaIIbUIAY, 3aHJaFbl IUICTTUIIKTI TYCIHYAIH pTYpIi
TOCUIEPIH KapacThIPy JKOHE 3aHAAFbl MIiHACTTUIIK JKOHE MOHJIK HOPCEHI TYCIHY YIIIH SIIETTUIKTIH petiH
aHBIKTAY XKY3€ere achIpbliaasl. Duocod-raapIMIap MEH 3aHIepP-TCOPETUKTEPIIH Ka3ipri KOFaM KYKBIFBIHIAFbI
«MIHJICTTUTIK» KOHE «MOHIIK» apaKaThIHACBIHBIH MOCENICNICPiH KYKBIKTHIK INBIHAHBUIBIKTEI KaJBIITACTHIPY
TYPFBICBIHAH 3epTTEY CallaChIHAAFbl KO3KapacTapbl MeH FbUIBIMH YCTaHBIMIAPHl TalIaHFaH JKOHE
CaAJTBICTBIPBUIFAH. 3EpTTEYAiH HOTIKECI 3aHHBIH MOHI MEH OJIEYMETTIK MAaKCaThIH aHBIKTAHTBIH HETi3Ti
KPHUTEPUH pEeTiHAE OPEKeT eTETIH CasCH MIBIHABIK MEH JIEYMETTIK OAUICTTLTKTIH YHIeCIMIHIETI KYKBIKTHIK
IIBIHAHBUTBIKTEl KYKBIKTBIK OOJIMBIC PETiH/AE AaHBIKTAHTHIH KYOBUIBICTAp pEeTiHAEC KYKBIKTAaFbl MiHICTTLTIK
JKOHE MOHIIKTI KapacThIpy OOJBIN TaObUIAABL. OJINETTINIK Ka3ipri KoFaM MEH MEMJICKETTIH eMip CYpYiHiH
HETI3r IMapThl PeTiHAe KapacThIpblIraH. KYKBIKTBIK OMUICTTUTIKTIH HETi3ri Karuaagapbl Kasipri 3aMaHfbl
KYKBIKTBIK KOFAMHBIH 0aCThl KYHIBUIBIKTAPhl PETIHAC KYKBIK TEH KYKBIKTBHIK PETTEY/i TaHy/bl KAMTAMAaChi3
eTyre apHaJFaH OJICYMETTIK OMUICTTIMIKTIH O6Oiri peTiHle aHbIKTay Macenesnepi aram eTinreH. KyKbIKThIK
OMINETTUTIK apKbUTBI (QHIOCOPUAIBIK JKOHE KYKBIKTHIK KYOBUIBIC PETIHIE KYKBIKTHIK IIBIHAHBUTBIKTHI
KYPaNTBIH KYKBIKTaFBl «MIHISTTITIKY jKOHE «MOHJIIK» TYCIHIKTEpi KaJbIITaCca bl

Kinm co30ep. KYKBIKTBIK IIBIHANBUTBIK, KYKBIKTHIK OOJIMBIC, OITIETTUIIK, MiHAETTITIK, MOH/IK, KYKBIK CaIachl,
aHBIKTAy MOceenepi, KYKbIKTHIK CaHaT.

B.A. Typnaes, b.1. Kapuntaes

IIpaBoBas peaibHOCTH: 10JIKHOE U Cylllee B IpaBe
(counanbHO-PpunocoPpckuii aHaIu3)

B cTathe paccMOTpeHbl TPOOIEMbl OTPAXKEHHS B NPaBe JODKHOIO M CYILEro KakK COCTABIIIOIIMX PaBOH pe-
IBHOCTH. PacKphITO MOHSTHE CIPaBEINBOCTU KaK MPAaBOBOH KaTETOPHU B KOHTEKCTE MOPATBLHON OIEHKH
IpaBa ¥ MPaBOBOTO PETYIHPOBAHUS B HacTosmeM u OymymeM. Llensio nccnenoBanus siBisieTcss 0600meHne
HayYHBIX 3HaHUH ¥ TEOPHH, PacKpBIBAIONINX JOJDKHOE M CyIee B IpaBe Kak ()aKTOPOB MPAaBOBON pealbHO-
ctu. Ilpu momomy oOIMX M CIIENHATIBHBIX METOJIOB HCCIEIOBAHUS OCYIIECTBICH AaHAIN3 U MPOU3BEICHBI
000011IeHre HAyYHOr0 MaTepuala, pacCMOTPEHHE Pa3lUYHBIX MOAXOJ0B K MOHMMAaHMIO CIIPABEAJIMBOCTU B
IpaBe U BBISABJICHUE POJIM CIIPABEJIMBOCTH Il HOHMMAHUS CYILETO U JOJDKHOTO B npase. IIpoananusuposa-
HBl M CPaBHEHBI TOYKH 3PECHHS M HAay4dHbIC IOJIOXKEHHS YUeHBIX-(QUIOCO(OB M TEOPETHKOB-IIPABOBEIOB B
cepe ncciaenoBaHus MPOOIEM COOTHOUICHHS «IOJDKHOTO» U «CYIIEro» B MPaBe COBPEMEHHOI'0 OOLIECTBa B
KOHTEKCTe (OPMHPOBAHUS IPAaBOBOM pealbHOCTH. Pe3ynbTaToM mcCleOBaHUS SBISIETCS PAaCCMOTpPEHHUE
JOJDKHOTO U CYIIETO B MpaBe KaK SBIEHHH, OIPeeNSIOMuX IPAaBOBYI0 PEalbHOCTh KaK MPaBOBYIO AeHCTBH-
TENBHOCTh B COUCTAHHUH C IOJUTHYECKON PEaTbHOCTHIO M COIMAIBHON CIIPaBEeUIMBOCTBIO, KOTOPHIE BBICTY-
MaloT B KaYeCTBE INIABHOTO KPHUTEPHS, ONPEAEIMIONIETO CYIIHOCTh M CONMATbHOe Ha3HaueHue mpasa. Crpa-
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BEINIMBOCTh PACCMOTPEHA KaK OCHOBHOE YCJIOBHE CYIIECTBOBAHUS COBPEMEHHOIO OOLIECTBA U IOCYAapCTRa.
BeienieHbl IPOGIIEMBI OTPE/IEICHUs] OCHOBHBIX MPHHIIAIIOB MMPABOBOM CINPABEAIUBOCTH KaK YaCTH COLIHANb-
HO¥ CIIpaBeUTMBOCTH, NIPU3BAHHOM 00ECIIEUNTh MPH3HAHKE MPaBa U MPABOBOTO PEryJIHPOBAHHUS B KAueCTBE
TJIABHBIX [IEHHOCTEHW COBPEMEHHOTO MPaBOBOTO 00miecTBa. [10CpeICTBOM TIPaBOBOM CIIpaBeUIUBOCTH chop-
MHPOBAHO ITOHUMAHHUE «JIOJDKHOTO» U «CYIIEro» B IPaBE, YTO COCTABISIET IPABOBYIO PEANbHOCTh KaK (HII0-
co(cko-TipaBoBOE SBIICHUE.

Kniouesvie cnosa: npaBoBasi peaqbHOCT, IIPaBOBasi IEHCTBUTEIBHOCTD, CIIPABEIHBOCTE, JOIDKHOE, CyIIee,
cdepa mpasa, MpoOIEMbl OTIPEETICHNUS, IPABOBAs KATETOPHSL.
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